Private Standing to Restrain Zoning Violations

By Andrew D. Brodnick

Zoning regulations protect prop-
erty owners by restricting the man-
ner in which neighboring properties
may be used. Accordingly, property
owners expect that the municipality
will enforce those regulations when
those regulations are violated.

Unfortunately, a municipality
sometimes neglects or refuses to
enforce such regulations. When the
municipality does not enforce its
zoning regulations, a property owner
may not individually enforce zoning
regulations based solely on a general
desire to see zoning code violations
restrained.

A property owner has standing
to restrain a code violation only
when the property owner suffers
“special damages,” i.e., damages that
are causing specified damages differ-
ent from the damage suffered gener-
ally by the community as a result of
the violation. Only then does a prop-
erty owner have standing to main-
tain a private cause of action based
upon a public right which is other-
wise enforced by the municipality.

General Enforcement of Zoning
Code Violations

Zoning ordinances are enacted
to protect the health, safety and wel-
tare of the community.! A property
owner relies both on the “promise”
that a zoning ordinance provides to
one’s property, and on the fact that
the municipality will enforce the
code to protect against diminution in
the value of one’s property.2

While a property owner may
rely on the protection afforded by
zoning restrictions, an owner may
not enforce zoning regulations solely
on the grounds that such enforce-
ment will benefit the general welfare

of the community and enhance prop-
erty values.? In other words, the gen-
eral desire to see zoning regulations
strictly enforced does not confer
standing. Instead, the decision to
enforce zoning regulations rests sole-
ly with the municipality, and a citi-
zen may not compel zoning officials
to punish or restrain a violation.5 As
a general rule, a private party may
not assert a claim which complains
of the same damages which a zoning
violation causes the public
generally.®

Private Right of Action

A property owner obtains stand-
ing to enforce a zoning regulation
only when: (i) the violation of that
regulation affects “a discrete, sepa-
rate identifiable interest” distin-
guishable from the general public
interest;7and, (ii) the owner can
demonstrate that his or her interest
is one that the code was meant to
protect.?

The special interest of the owner
must be “substantially damaged” by
the zoning violation in order for the
owner to obtain standing to enforce
zoning regulations in his or her own
right.9

The finding that an owner has
standing involves a delicate balance
of competing interests. On the one
hand, standing requirements should
be liberally construed “so that land
use disputes are settled on their own
merits rather than by preclusive,
restrictive standing rules.”1® On the
other hand, courts must also be sen-
sitive to granting standing in a man-
ner which could interfere with the
municipal process.!?

Special damages are established
by demonstrating that the value of

the owner’s land has been dimin-
ished as a result of the violation.?
The owner must provide “specific,
detailed evidence” of the damage
suffered.!3 Conclusory allegations
are insufficient. As previously
noted, the damages sustained must
differ from that suffered by other
residents of the community, and the
alleged injury must fall “within the
zone of interests sought to be pro-
moted or protected by the statute.”15

Special damages need not be
pleaded and proved and may be
inferred when one is in close proxim-
ity to the violation.'® This proximity
may extend to one in “eyeshot” of
the violation.? However, the party
affected by the violation must still
show that the interest violated is
within the “zone of interest” to be
protected, and still must show
irreparable injury and a diminution
of the value of the party’s property.}$

The “proximity” test is applied
by determining whether the neigh-
boring owner is close enough to the
violation to suffer some harm other
than that experienced by the public
generally.® However, “even where
petitioner’s premises are physically
close to the subject property, an ad
hoc determination may be required
as to whether a particular petitioner
itself has a legally protectable inter-
est s0 as to confer standing.”20

An owner seeking to restrain a
zoning violation must establish the
traditional standards of entitlement
to injunctive relief: irreparable injury,
likelihood of success on the merits
and the equities balancing in the
owner’s favor.2!

The fact that a zoning violation
may cause a diversion of business
does not constitute special damages.

NYSBA N.Y. Real Property Law Journal

| Spring 2004 | Vol. 32 | No. 2

57



In Cord Meyer Development Co. v. Bell
Bay Drugs, Inc.2? the Court of
Appeals upheld the dismissal of an
action commenced to enjoin a code
violation by which a pharmacy in
proximity to the complaining party
was operated. The owner must
demonstrate something “offensive”
about the effect of the violation of
the zoning code above and beyond
that of mere competition.23

If a property owner has suffered
special damages, he or she need not
exhaust administrative remedies
before commencing a private cause
of action.* Nor does a litigant have
to wait for public officials to take
action.?

Cases that grant owners stand-
ing to restrain a zoning violation are
fact specific, but some examples may
be helpful. In Willigms v. Hertzwig,?
plaintiffs obtained an injunction
restraining their neighbors from
maintaining a dog kennel which vio-
lated the zoning code. In another
case, the construction of a motel was
enjoined by neighboring property
owners.?” Neighboring business
owners had standing to enjoin an
adult entertainment establishment,28
and were granted standing to seek
an injunction against the operation
of a flea market on a neighboring
parking lot.29

One court refused to enjoin the
construction of radio towers.30
Restraint of a prior non-conforming
use of a sawmill operation—even
after the scope of the operations
increased—could not be enjoined on
the grounds that it constituted a vio-
lation of the zoning code.3! Similarly,
another court declined to enjoin the
operation of a marine sales and serv-
ice facility, even where it was found
that the use of the property violated
the zoning ordinance.3

Statutory Basis for Relief

While an individual owner must
demonstrate special damages to
enforce zoning regulations, there are
statutory methods by which multiple
owners may enforce zoning regula-
tions without demonstrating special
damages. Curiously, this right is
dependent on whether the property
is located in a town, village or city.

For instance, New York Town
Law provides that the proper local
authorities may direct the abatement
or correction of a violation of any
building improperly constructed or
altered, or of property subdivided in
violation of Town Law.33 If the local
town authorities do not enforce the
code or restrain a violation, a resi-
dent taxpayer may make a written
request on that officer to do so, and,
after ten days, three resident taxpay-
ers, who are jointly or severally
aggrieved by a violation and who
reside in the district in which the
violation is located, may institute an
action in the same manner as the
local authority.3

This provides a method for relief
by which resident taxpayers may
unify to bypass the municipal
enforcement remedy.? The statute
also provides a means of enforcing
the code without having to show the
injunctive requirements which
would be required for a private
action.3

Curiously, the Village Law and
the City Law do not have analogous
provisions.”

Conclusion

While violations of zoning regu-
lations may be enforced by a munici-
pality, a property owner does not
have a general right as a member of
the community to enforce those reg-
ulations. However, if the violation
causes the owner’s property specific,

demonstrable and unique damage,
then the owner obtains standing to
restrain the violation through a pri-
vate cause of action.
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