Clients file tax returns and other
certified documents with governmen-
tal agencies. All information in tax re-
turns is submitted “under penalties of
perjury” and must be “true and correct
to the best” of the filer's knowledge.
Documents submitted to other gov-
ernmental agencies contain similar lan-
guage. Thar opens the door for an ad-
versary to claim that the representation
in the rax return or other document is
binding. Unfortunately, as noted by
one judge, Fudging ones tax return is
“as American as apple pie.”" Perhaps the
document fails to recard consideration
on the sale of real property, overstates
the consideration, characterizes an asset
as one thing rather than another, or fails
to report income,

A party seeking to use a tax re-
turn or other document to prove a fact
against an adverse party is attempting
to apply a “quasi-estoppel” effect to
such document.” Quasi-estoppel dif-
fers from standard estoppel, because it
does not require a misrepresentation or
reliance by the party asserting a qua-
si-estoppel claim.’ The party asserting
quasi-estoppel effect o a document
filed with the government was not the
recipient of the document and, there-
fore, cannot claim reliance.

One might assume that any state-
ments made under penalties of perju-
ry in a tax return or other document
would have inevitable preclusive effect.
Some of the cases use broad language
intimaring as much.' In reality, there
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A party seeking to use a tax
return or other document
to prove a fact against an
adverse party is attempting
to apply a ‘quasi-estoppel”
effect to such document.
Quasi-estoppel differs from
standard estoppel, because
it does not require a mis-
representation or reliance
by the party asserting a

quasi-estoppel claim.

are several lines of defense a party can
use to avoid a quasi-estoppel effect from
a representation made in a tax return or
governmental submission.

The first line of defense is to em-
phasize the aforementioned fact, i.e., an
inconsistent statement in a tax return
or governmental document does not
ipso facto estop the party who made the
statement. As noted, one can easily cite
lﬂ.ﬂgllﬂg_f‘ o d.'lﬂ[ E‘H‘E‘C[ in SEVE'H]J cases."'
But all of the cases -- even those osten-
sibly applying quasi-estoppel reflexively
-- do so after a thorough review of the
evidence.® Such a review is mandatory

QUASI-ESTOPPEL EFFECT OF TAX RETURNS

because quasi-estoppel should not be
mechanically or rigidly applied, bur is
instead “highly fact-specific”, and the
inconsistency between the document
and the party’s position at trial must
rise to the level of “threaten[ing] the
integrity of the judicial process™ before
quasi-estoppel may be applied.” It is
also said to be an “inherently flexible”
doctrine.” Corpus Juris Secundum goes
further and stares that an element of
unconscionability “must be present” in
order for the doctrine to apply.”

Roth v Speilman'®  recognized
that principle and held that a party
was not estopped from challenging
the existence of a loan notwithstand-
ing the fact that certified financial
statements submitted to the United
States Department of Housing and
Development recited the existence of
the loan. Instead, the court held that
the statement created—but was not
determinative—of an issue of fact."

A second line of defense, endorsed
by the Court of Appeals in 1997, is the
argument that rules involved in a “reg-
ulatory sphere” cannot bind relarions
between parties outside of that sphere.
In Heisler v Gingras, the Court de-
clined to use a publicly filed corporate
ducu.menl: o ES[CIP d pﬂ.ﬂ)- me ta.king
a position inconsistent with the filed
document. The hling (which was not
apparently sworn to) stated a fact which
was belied by significant contrary evi-
dence. Similarly, in Vick v Albert," the
court held that a statement in an estate



tax return that deviated from that in
a personal tax return did not creare a
quasi-estoppel, because the purposes of
each return differed. Significantly, what
is defined as one thing in a tax return
might not apply to the issues actually
being litigated between the parties.

The third defense is a powerful
one, ie., the substance of a transacrion
may prevail over statements made in a
tax return, In PL Diamond v. Becker-
Paramount LLC," the court held that a
representation made in a real property
transfer tax form did not estop a par-
ty, finding thar “the substance rather
than the form of a transaction is con-
trolling.”"” In other words, the “em-
phasis should be on economic reality”,
' rather than boxes checked off on a
form. The court also recognized that
parties may structure transactions to
minimize tax consequences regardless
of tax reporting requirements.'” Having
said that, a court may also apply qua-
si-esmppel if the representation made
in the tax return provided a significant
tax savings."*

The fourth line of defense is that
quasi-estoppel “does not apply if the
initial statement was the result of a
good faith mistake or an unintention-
al error.”" In Paudine, supra, the court
declined to apply quasi-estoppel and
instead noted that an inconsistent rep-
resentation as to a party’s residence was
asserted to be an accountant error.”
Most clients have their taxes performed
by professionals and rely on them to
correctly represent  transactions. [t
would be inequitable to bind a party to
a tax return containing an oversight by
the party’s accountant.

Long story short, the use of a tax
return or certified document does not
have quasi-estoppel effect until the par-
ty claiming estoppel also has provided
other evidence which renders the appli-
cation of quasi-estoppel appropriate.
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